
18

33 CFR Ch. I (7–1–98 Edition) § 1.07–40

the Hearing Officer in writing and
state the reasons justifying nondisclo-
sure. Failure to make a timely request
may result in a document being consid-
ered as nonconfidential and subject to
release.

(c) Confidential material is not con-
sidered by the Hearing Officer in reach-
ing a decision unless:

(1) It has been furnished by a party,
or

(2) It has been furnished pursuant to
a subpena.

§ 1.07–40 Counsel.
A party has the right to be rep-

resented at all stages of the proceeding
by counsel. After receiving notification
that a party is represented by counsel,
the Hearing Officer directs all further
communications to that counsel.

§ 1.07–45 Location of hearings and
change of venue.

(a) The hearing is normally held at
the office of the Hearing Officer.

(b) The Hearing Officer may transfer
a case to another Hearing Officer on re-
quest or on the Hearing Officer’s own
motion.

(c) A request for change of location of
a hearing or transfer to another Hear-
ing Officer must be in writing and state
the reasons why the requested action is
necessary or desirable. Action on the
request is at the discretion of the Hear-
ing Officer.

[CGD 87–008a, 52 FR 17554, May 11, 1987]

§ 1.07–50 Witnesses.
A party may present the testimony

of any witness either through a per-
sonal appearance or through a written
statement. The party may request the
assistance of the Hearing Officer in ob-
taining the personal appearance of a
witness. The request must be in writ-
ing and state the reasons why a written
statement would be inadequate, the
issue or issues to which the testimony
would be relevant, and the substance of
the expected testimony. If the Hearing
Officer determines that the personal
appearance of the witness may materi-
ally aid in the decision on the case, the
Hearing Officer seeks to obtain the wit-
ness’ appearance. Because many stat-
utes prescribing civil penalties do not
provide subpena power, there may be

cases where a witness cannot be re-
quired to attend. In such a case, the
Hearing Officer may move the hearing
to the witness’ location, accept a writ-
ten statement, or accept a stipulation
in lieu of testimony. If none of these
procedures is practical, the Hearing Of-
ficer shall proceed on the basis of the
evidence before him.

§ 1.07–55 Hearing procedures.
(a) The Hearing Officer must conduct

a fair and impartial proceeding in
which the party is given a full oppor-
tunity to be heard. At the outset of the
hearing, the Hearing Officer insures
that the party is aware of the nature of
the proceeding and of the alleged viola-
tion, and of the provisions of the law or
regulation allegedly violated.

(b) The material in the case file per-
tinent to the issues to be determined
by the Hearing Officer is presented.
The party has the right to examine,
and to respond to or rebut, this mate-
rial. The party may offer any facts,
statements, explanations, documents,
sworn or unsworn testimony, or other
exculpatory items which bear on appro-
priate issues, or which may be relevant
to the size of an appropriate penalty.
The Hearing Officer may require the
authentication of any written exhibit
or statement.

(c) At the close of the party’s presen-
tation of evidence, the Hearing Officer
may allow the introduction of rebuttal
evidence. The Hearing Officer may
allow the party to respond to any such
evidence submitted.

(d) In receiving evidence, the Hearing
Officer is not bound by strict rules of
evidence. In evaluating the evidence
presented, the Hearing Officer must
give due consideration to the reliabil-
ity and relevance of each item of evi-
dence.

(e) The Hearing Officer may take no-
tice of matters which are subject to a
high degree of indisputability and are
commonly known in the community or
are ascertainable from readily avail-
able sources of known accuracy. Prior
to taking notice of a matter, the Hear-
ing Officer gives the party an oppor-
tunity to show why notice should not
be taken. In any case in which notice is
taken, the Hearing Officer places a
written statement of the matters as to
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